artin Garbus, a pariner at Davis & Gilbert, has
taught constitutional law at Cohmwbia and trial

- A practice at Yale. 77e National Law Jownal named
In'm one of America’s top 10 liligators, He's appeared before lha Us.
Supreme Court, and Nauseeek reported that he was the nation’s
prominent First Amenclment Jawyer.”

But the: 70-year-old lawyer is also & storyteller - hoth in and out of
the courtroom. As he puts it, “a trial is like a play - with a beginning,
middle and end —— and you win the case when the jury
accepis your story instead ol that of the opposing attorncy.

“You have: to be the person the jury is watching,” he
explains, “and the person m control in the courtroom.
Youre telling a story and the jury has o believe your
story.” Bul this is no campfire: tale. If you lose your audience, you Josc
mare than just applause, In & capital case, yon coukl losc someone’s lifc.

ent meaning for Garbus. He has written four nonliction

O baoks, and not surprisingly, they’re all autobiographical
narratives of his life in the faw. ¥T have no illusion that T'm a great
writer or even a good writer,” he says, “but I do have the illusion
P truly a great trial lawyer.

“Each book secmns to come out of some urge to look at what Ive
donc over a given period of time,” he says. Ready for the Definss cov-
crs his trial work: Tiaiters and Hewes tells the story of his human
rights licigation across the globe; and Tough Talk clclivers what ABG
News anchor Diane Sawyer calls “a kind of First Aimendment war
journal, with [ree speech turf) the teeasure and the prize.”

Tingh Talk also delivers plain talk on hard-hitting isues — like the
impact religious groups have: on freedom of specch, Garbms” defensc
of free speuch —- which he considers crucial to the health of the nation
—- bas put him in contlict with an unexpected adversary: the Motion
Picture Association of America, “As 1 tricd cases,” he explaing, ‘1 dis-
covered the excessive influence of the Catholic Church and evangeli-
cal Christians on the MPAA 6lm ratings,” which can limit a film’s
commercial potential -~ or spell its death knell - by limiting the audi-
ence that can see it (with NCi-17 and R ratings). “Through the MPAA,
chureh groups have successfully limited depictions of sexual eelatdons
or the use of foul language in film — violating the st Amendment
andl inftinging on free speech io this country.”

In his next hook, due our later thiz year, Garbus looks alwad
and things don’t scem much brighter: “The U.S. Supreme Court
is going to make you forget the very meaning of the words free-
dom, privacy and civil rights. This is a court, like the Bush
administration that appointed its new leader, that is committed fo
cnriching the rich and impoverishing the poor.”

utside the courtraom, storytelling has taken oh a differ-

by STEPHEN L. COHEN
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According to Garbus, our moral compass is at risk clsewhere: as
well, and he cites a casc that at first glance bears litde rescmablanc: 10
the battes of Tough Tak In fact, this was a casc in which he fought
ageinst free specch, when he felt that this speech could actually subvert
the intent of the First Aruendment.

Jt all started onc moruing in 1973, when actor Robert Redford
calied to tell him he'd received in the mail a package of cigateties
called “Redford,” manufaciured by the Lorillard tobacco compas

Martin Garbus tells stories as good as
those told by the entertainers he protects

uy. The package showed the sun risitg above a rugged mountain
terrain, with the Redford version of the Marlboro man —- com-
plcte with dark blond hair and trim mustache — Jighting up a cig-
arctte that was suppogedly “fresh as the wind.”

“I'he thing thas astonished rae was the blatnt lying by Lorillard,”
says Crarbus, “The whole thing was preposterous, They had a picture
of 2 blond guy stancling in front of 2 mountain who looked like Redford
with a cigarctte named Redford, and elaimed that it had nothing to do
with Redford.” The tobacco corapany also took a poll that showed that
about 80 percent of Americans associated the cigarette name with
Robert, Recllord, but it denied the existence of this poll in court, After
about & year of discavery, Garbus found out abowt the poll, confront-
cdl Lorillard with it, and the company (i, claimed it wasn’t relevant
and then withdrew the cigavcite from the market, Garbus cleseribes it
as husiness as usual for the inchistry: “Rediord s an environmentally
sensttive public figure and the company was obviously leveraging his
name [or a less-than-cnvironmentally-sensitive product.”

Redford credits Garbus with the rout of a scemingly invincible
opponenl. “I'd been told by everyone -~ including other lawyers
== that the vdds were stacked against me,” he says, “I'bey said,
‘Don’t waste your time taking oty a giant tobacco company,” but
Marty was undeterred. e took on the case and won it for me.”

Garbus later sent the actor a package of the infamaous (and now
detinct) cigavettes, But like so many of Lorillard's customers, the
souvenir was short-lived,  As Redford explams, “Friends of my
kids ended up smoking it.”

While Redford cigarcttes may have gone down in (lames,
the Jawyer~client relationship lived on, “Over the years, T've
always had greal comfort in getting Marty's counsel,™ he says.
“IHc’s sorl. of rabbinical in bis manner,”

And that rabbinical manner has breathed life into more than

just tobaceo Jitigation. As Harvey Weinstein, founder of Miramax

Films and co-chairman of Thr Weinstein continued on page 89
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continued from page 19 Company, pums it, “Marty is a man
of inereclible integrity and a dynamic champion of ficedom of
speech. Tn my mind, he is an American hero.”

Garbus’ entertainment clients also include actor Al Pacino and
director Garry Marshall (Pratly Womean, The Princess Diaries). Garbus
says that “with a client like Al Pacing, who, ke me, grew up in the
Bronx from a disaclvantaged background, you can develop a clos-
cr bond based on your common expericnce.” This commion bond
translates into common attitudes toward work ax well, as Garbus
nates that both men bave given up major financial windfalls o
pursuc things they feel are rore important. “For Al, it means
doing the ofBroadway play Salome [for actor’s minimum) instead
of a $10 million movie role with a gun in his hand. For me, it
means going to court for fascinating cascs instead of taking on
lncrative cases for clienty whose values 1 don’t respect.”

Marshall, whe played hoops with Garbus in the Bronx when
they were kids, says that his friend's roots in the law were planted
aLanb carly age. He can still remember young Marty's scary scowl
as he stood guard over the T'ootsic Rolls and Bazooka bubble gurn
at his father’s tiny candy shop in the Bronx. Marshall madc use off
this in the flm Frankir and Johnny in a scenc where Al Pacino and
Michelle Pfeiffer are at a used-book stall in New York’s Union
Squarc. Garbus malees his film debut as the proprietor of the stall,
scowling at Pacing’s hands as he peruses the books.

Marshall, who was the captain of their pick-up league basket-
hall team, also remembers giving Garbus the benefit of his wisdom
regarding a court ol a different kind. His pivotal advice during
their high school baskethall days was “Don’t shoot.™ Garbus taok
his aclvice ancl thus never scored a point. Marshall wound up
rewarding Garbus years later in the 2004 movie Raising Helen,
when the announcer al a basketball games yells, “GARBUS
SHOOTS, SCORES!" .. making Garbus the only lawyer in the
conmtry to score more points in a single movie than be did in his
entire high school hasketball carcer,

arbug’ practice is hard to pin down, running the gamut
G fom human vights to entertaioment law to criminal

defense. And that's just the way he Jikes it. “'m not your
typical lawyer,” he says, “1 don’t play golf, 1. don’t go to partics and
openings, T don't go to legal conferences in Yawait. [ read about
two hooks a week, and the world in which I live s basically a fiter-
ary world rather than a polideal world.”

That literary world, nonetheless, has intersected with the polit-
ical arcna. In 1964, barely 80 years old and five years out of law
school, Garbus was thrust headlong into the political world for the
first time, Defending legendary comic Lenny Bruce against
obseenity charges, Garbins saw how social and political forces can
shape legal proceedingy --- and destroy people’s lives.

The central issute in the case was whether Bruce's social sative in
a Greenwich Village nightclub — which included graphic language
— conslituted ohscenity, If the defeose conld demonsirate any
redeeming sacial valu (o bis artistic expression, it wonld be: enough
to save the camic from going to jail, Bventually, Garbus® team did
just: that. But not in dme for Bruce, Barred from working m New
York and unable to make a living, the once-stcllar satirist was bank-
rupt within a year of his conviction, Ninc months later he was ccacl
of a drug overdose, And 18 months after that, the conviction that
ledl to his downlall was reversed. It was a tough case for Garbus at
the staxt of his career, but he says it was even tougher on Bruce,

“In the final reckoning, Lenny was vindicated. His quaintly
persistent (aith thal justice will somchow find its way was con-
firmed. But what he never quite understood was that even when
it works well, the law often works slowly. Justice has a thythm of
its own ,,, Lenny just ran out of tme.”

The empathy that Garbus felt for Bruce at the outset of his
career would never lcave him. And it would find its voice sgain
and again, as he went on to represent politieal dissidents from
Andrei Sakharov to Nelson Mandela,

Fven when defending the weak or the destitute, difficult. tooral
fquestions can be raisecl

“What happens ib so many govertiment prosecutions is that the
jury gets confused by the complexities of the case,” Garbus explains,
“which is a problem for the progecution.” 1’s also a key tactical
crror by prosccutors whe don’t know how to present their case. And
according to Garlms, the end of the story it pretey. “I've won
cases hecause of this mistake where my clicnt was guilty.”

So how does he reconcile this outcome with his conscionee? *1
dow’t represent drug dealers or organized crime figures,” he says,
“hut I do represent people who may have been involved in violent
acts. 1 once represented a young man who killed somcone while steal-
ing money for drugs, and T got him off. Might he: do it again if faced
with the same siation? Perhaps. But there’s another priority here,
oo, which is to prevent police brutality thal. can tesult in confrssions
of innucent people. It's very important to keep the police honest, and
sometitnes a case like this i help accomplish that goal.”

As Garbus points ont, the law is by natre highlighted by shades
of gray. There’s room for multiplc interpretations - cven (or per-
haps especially) regarding the most divisive cthical issues. Critics
may take jssuc with his stands, but he unapologrtically says that
there are many sides (o every moral equation, and he tries 10 view
the issucs with an open mind to the wuth,

This becomes evident: ns he delves deeper info the case at
hand. Referring to the young tman who killed while addicted to
drugs, he says, ““This kid grew up in a culture where opportunitics
are nonexistent, so he’s unetnployable™ and beyond rehabilita-
tioh, “What he did was awfitl, tait he alone docs not hear respon-
sthility for the crime — the socicty that trapped him in this envi-
rontnent shares responsibility as well,”

The kid, whom we'll call Salvatore, was not cxactly a poster
child for the “saccer mom” set. Reared in Spanish Harlem, he was
vaised by a strict, loving old wornan who took him in when hr was
about 12, He lived with her, on and ofl, untl be was 20, Beforn
that, he lived with his drug-addicled “parents.” ‘They were a two-
income family: Elis mother worked as a. prostitute and his father
made a living as a thicf (except for the two yrars he was in jail). Tn
the endl, like s0 many children, Salvatore was a stucly in contradlic-
tions -+ a gentle kid who was also a survivor on the mean sirecty
o' Harlem. “I'm not saying he was a samt -— far from it,” says
Garbus, “but ultimately he was a produoct of an cavironment that
could have led to the samnc resulis for any of us -~ including me.”

Without empathy, of course, one can’t inake this intellectual leap.
But this is preciscly the leap that Garbus hay made, and that puis
him in o place far from the rarefied precinets of the law, Given his
story -— and the braacl, inclusive boundarics of his lile —— this isn’t
hard to understand, As he explaing it, since his mother died when he
was bavely 3 years old, “I uuderstand loss and confusion and hope-
lessness ... s0 I can understancd how, without the benefits J had, I
could have ended up someplace like Salvatore,” 4
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